termination or conversion charge
from disconnection of a live i
new entrant's facilities should b
be out of service due solely to 1t
walve the non-recurring charge t
number portability (INP) arrang
coordinate implementation of [

Fourth. at the requesting
requesting carrier at the point
multiples of 24 over a digital DS
specify. or through other technic
requested by that carrier (¢.g . S(
("DIC" technology 1o provis
customer who subsequently de
receive exchange service from tl

the unbundled loop to the requ

s to the other carrier or the customer. The standard time expected
‘hange Service to the connection of the unbundled element to the
-5 minutes. 1f the I 1:C causes a customer’s exchange service to
failure for more than 15 minutes. the ILEC should be required to
i that unbundled element  [f the competitor has ordered an interim
2ment as part of an unbundled loop installation, the ILEC should
P with the loop installation.

carrier’s discretion. cach loop element should be delivered to the

5 over an individual 2-wire or 4-wire hand-off. or in

i access”
1 hand-ott, in any combination or order the requesting carrier may
dly teasible and economically comparable hand-oftf arrangements
NET STS-1 hand-otf). Where the [1.1:C utilizes digital loop carrier
on the loop element ol a bundled exchange service to an end user
crmines 1o assign that loop clement to a competing carrier and

it other carrier via such link. the 1LEC should be required to deliver

sting carrier on an unintegrated basis. pursuant to the requesting

3 The point of access may
at which the ILEC provides acee
may include. among other op
23H)(0)

7 See Bellcore TR-TSY -0
Svstenm and Local Digital Switd
Reqguirements, Objectives, and

be any “technically feasible point™ requested by the other carrier
is 1o its unbundled network element pursuant to Sec. 251(¢)(3); this
tons. a physical collocation cross-connection pursuant to Sec.

0008, Digital Interface Between the SLC-96 Digital Loop Carrier
hand TR-TSY-000303. huegrated Digital Loop Carrier (IDLC)
aterfuace.




carrier’s chosen hand-off arch
availability. ™
(b)
MES anticipates that ma
own switching platform becaus
service offerings customized for
high margins because they hav
prime example. For thirty years
though it 1s actuallv more econos
Now. voice dialing 1s emerging
Thus. in spite of the mas
may find valuable uses tor local
capabilities. Those functions (p
o accessto E911 and
e custom calling feat
« call forwardin
«  call waiting
+  speed dial
«  conterence cas
. virtual private line

«  scequential and rota

tecture. without a degradation of end user service or feature

Local Switching Capability (99 98-103)

1v. 1f not most. new entrants ultimately will want to provide their
that resource will give them the greatest flexibility in designing

articular customers. Manv switch-based capabilities have had very
been considered vertical or optional services. Tone dialing is a
local carriers have extracted a premium price for this service even
1cal to provide than the only commercial alternative—rotary dial.
ind the pricing relationship likely will change.

ans available on some central office based services, new entrants
switch-based network elements in addition to the basic switching
ential network elements) among others, include:

aperator services

Ies:

ng
ervices including automatic torward on off-hook

v hunt

*® This proposed standard «
in providing unbundled loop cle
selected by the requesting carri:
transport facility before being d

oes not preclude an ILEC trom continuing to use DLC technology
nents. as long as the equipment meets the technical specifications
r; but it does require that the loop be demultiplexed off the DL.C
livered to the requesting carrier at the point of access.
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» tone dial

»  (Centrex

. DID trunks

. I way/2 way U

«  toll and/or local acc

. signaling

»  numbering

e recording

e rouling

« dial tone

o calling party identi
Because this list will continue to
inclusive. A new entrant migh
arcas or to olfer initial service be
in its own switch.

Since many of these s
unbundling: but. the services tl
clements. the price for bundles
prices.

Many of the services di
signiticantly impaired it thev ¢
customer tandem switching anc
tunctions can be passed througl

(¢)

There can be no doubt

tacilities that correspond to the

unk groups
2ss restrictions

cation
svolve, the Commission should consider this list as examples. not
tind numerous ways 1o continue these functions to reach remote

tore reaching a volume of business sufficient to justify investment

rvices are software based. it 1s difficult to anticipate physical
»mselves can be unbundled from cach other. Here. as with other

f these services should be no less than the sum of the piece part

wcussed above are end oftice based. Their functionality could be
mnot pass through tandem offices. Therefore, in addition to the
routing functions. the Commission should require that the other
or around any tandem switch.

Local Transport and Special Access (9 104-106)

hat the Commission’s proposal to “require unbundling of LEC

urrent interstate transport and special access rate elements,” para.
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105,15 technically feasible. All. f'these rate elements are already required to be made available on
an unbundled basis pursuant 1o ne Commission’s Expanded Interconnection Rules.

The Commission should -larify that ILECSs are required by the Act (although MFS believes
they were already required by the Expanded Interconnection decisions) to unbundle «// transport and
spectal access factlities. in any -ombination that may be requested by another carrier. Thus, for
example. an ILEC must upon 1 -quest provide unbundled iteroffice transport facilities. without
requiring that the other carrier surchase channel terminations or other elements along with the
interotfice transport. I1L.ECs mu-: also provide unbundled iccess 10 SONET services and any other
access service that they now oft v or introduce i the tuture. They also must permit other carriers
to provide transport to Commereial Mobile Radio Service providers, and to interconnect their
competitive transport facilities w th the ILEC’s “Type 27 (or comparable) mobile radio interconnec-
tion services. ™

(d) Databases and Signaling Systems (19 107-116)

Although the 1996 Act Hoes specifically include databases and signaling systems in the
definition of “network element.” the Commission should note that interconnection to these facilities
may be required in other context - besides an unbundling request under Sec. 251(¢)3). In particular,
when an [ EC interconnects it. own facilities to out-of-band signaling or databases as part of
providing and routing basic loca exchange service, Sec. 251(e)2) requires that comparable access

be provided on nondiscriminatos .+ terms to interconnecting carriers.  The ILEC may not provide an

* For additional details « n these services and on ILEC refusals to permit the forms of
unbundled access described abe ve, see MFS® Petition for Declaratory Ruling That Interconnector
Access to LEC Services Mav ™ ot Be Restricted. filed in C'C Docket No. 91-141 on December 4,
1995,
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mferior form of signaling to anoter carrier. or require the other carrier to pay additional charges for
access to the same signaling that the [LEEC uses in its own network. Rather, where access to
signaling or databases is require 1 in order to accomplish the “transport and termination™ of traftfic
under Sec. 251(b)(5), any costs vssociated with these arrangements should be incorporated into the
reciprocal compensation rate lev |, and should nor be assessed separately upon the interconnecting
carrier. 1. however. a requesti g carrier seeks access to [LEC signaling or databases for use in
providing its own services, rathe: than for the completion of traftic routed through an interconnection
arrangement. then the provision . of Sec. 251(¢)(3) would govern.

d. Pricing of Interconnection, Collocation, and Unbundled
Network Elements

(1) Conumission’s Authority to Set Pricing Principles

(99 :17-120)

MES agrees with the toatative conclusions in paras. 117-120. Sec. 251(d)(1) expressly
directs the Commission to “estab 1sh regulations to implement the requirements of this section.” The
requirements of Sec. 251 mch de a number of provisions requiring just and reasonable rates;
morcover. Secs. 251(c)(2) and (. ¥(3) expressly require that rates be established in accordance with
Sec. 252, The Commission therc tore has authority to adopt rules implementing the pricing standards
contained in Sec. 252(d). This ¢ res not imply that the Commission can dictate specific rate levels,
since that function is specifically reserved to the States (except when Sec. 252(e)(S) applies); but the
Commission’s rules may pres ribe standards and criteria to be applied by the States. The
Commission can and should. as well, provide guidance 1o the States in carrying out their

responsibilities under Sec. 252
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[n para. 120. the Commis ion requests comments regarding jurisdictional separations of costs
and revenues relating to co-carric v services. MFES strongly agrees that prices, terms, and conditions
ol See. 251 arrangements should not depend on whether a particular service or facility is classified
as interstate or intrastate.” I wrther. the accounting treatment of costs associated with these
arrangements should be consiste 't with the classification ol the revenues. MFS opposes the use of
Part 64 cost allocation rules. or = milar procedures. for these costs, because those rules use a fully-
allocated cost methodology. This methodology is inconsistent with the directive of Sec. 252(d)(1)
that costs be “determined withe ut reference to a rate-of-return or other rate-based proceeding|.]”
Instead. the revenues and costs f Sec. 251 arrangements should be directly assigned to either the
interstate or the State jurisdiction based on the “ten-percent” rule now used tor dedicated facilities.®!

(2) Statuatory Language (99 121-122)

While the Commission I' s ¢clear authority to establish national pricing principles under Sec.
251(¢d). and to ensure the result nt rates are “just. reasonable and nondiscriminatory™ under Secs.
25Heyand 252(d)(1). these term  are themselves undefined. Historically, ““just and reasonable” rates

were detined in the context of mnopoly service providers whose rates were set by government and

not the market. “Just and reasor ible™ rates typically referred 1o regulator-set rates that were not so

B See written ex parte pres: ntations by MFS in CC Docket Nos. 91-141,93-162 & 94-93. filed
April 10 and April 19. 1996.

*l'See 47 CFR § 36.154(a)  The use of this rule is appropriate for most Sec. 251 arrangements
because they will involve the prowvision of dedicated, non-usage sensitive facilities. An exception
might be appropriate. however, i wholesale services (Sec. 251(¢)(4)) and reciprocal compensation
for transport and termination (Scc. 251(b)(5)). where the jurisdictional treatment of revenues and
costs could be based on the jurt diction of the underlving service.
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low that they constituted a tak mg and not so high that they amounted to monopoly prices.®?

Obviously, this definition. whic 1 springs from regulation of monopolies, is inappropriate for the
regulation of the competitive m ket envisioned by the 1996 Act. Rather, the definitions of just.
reasonable and non-discriminat »ry should be consistent with the 1996 Act’s intent to promote
competition throughout all segm. nts of” the telecommunications industry. They might be interpreted
to address the interests ol incument carriers, end-users and competitors. Just might mean that the
incumbent carrier should have « v opportunity to establish its own rates and to recover as much of’
its costs as competition will perrat. Reasonable should mean that the incumbent’s overall earnings
should remaimn with the range pe mitted by each state whether that is based on rate-of-return, price
caps or some other methodology  And. nondiscriminatory should mean that every service, feature
or function that an incumbent loc al carrier provides to any customer---whether end-user or another
carrier—should be disaggregatc d into its component elements and priced with a separate rate for
cach element so that each elemer © can be unbundled trom every other element and be made available
10 anv other customer on cither 1 standalone or bundled basis.

Determination of specific rate levels is delegated to the various State commissions under Sec.
252 td). to be "determined witho it reference to a rate-of-return or other rate-based proceeding.”™ This
task s further complicated by the Commission’s correct. but revolutionary. tentative conclusion that
these rates should be based o unseparated costs—-that is. without jurisdictional distinctions.
I'raditional ratemaking method logies that develop rates based on a monopoly provider’s actual

costs do not meet this combin. tion of tests.  The benchmark cost model being proposed in the

b2 Courts have described th s as a “zone of reasonableness” within which utility rates must fall.
See, e Inre Permian Basin Fote Cases. 390 UK, 747, 768-70 (1968).
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universal service proceeding noy

45) may be the best analog
requirement. While that model 1
it will allow the Commission tc
may prove useful to test the rea:

Pricing is the quintesser
instant situation. each carrier lac.
anticipates varying degrees of
competitive. Commission direc
nascent and Congress has direc:

with new rules that will stimulat

away from its traditional re.
methodologies) and adopt mark
this step will require placing g
i"the Nation s to encourage wic
and. at the same time. to substa:

For this market-driven ¢
that forces incumbents to respo
behind) outdated regulatory ru
strategy the Commission shouls

statutory language and within v

being conducted in parallel with this proceeding (CC Docket 96-
v developing prices independent of the incumbent’s revenue
ay be inadequate to usc as a basis to develop specific rate elements.
cstablish cost relationships between the unbundled elements that
onableness of the ultimate rates.

tial proprietary business exercise in a competitive market. In the
s unique operating conditions. has different business strategies and
ompetition. Were the local telecommunications markets fully
on would be unnecessary. Here, however, local competition is
:d the Commission to replace an old familiar rate-making regime
competition. In these circumstances. the Commission should step
ulatory tools {including separations. accounting and costing
t-driven methods of regulating the monopoly incumbents. While
i faith in the power of competition and technology. it is essential
sspread development of viable local competition in the near future
tially reduce regulation of this industry.

ncept to work. the Commission must adopt a regulatory strategy
«d to market tensions rather than to continue relying on (or hiding
:s and procedures, many of which they created. To enable this
establish the following broad immutable standards driven by the

hich the States can exercise their pricing authority.
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»  Incumbent local exc 1ange carriers should be required to disaggregate every service into
a common list ot n 1work elements (including facilities, operations support systems,
overheads and retu n):

«  Irach network elen ent should be separable. severable. able to be incorporated into
competing carrier 1 2tworks and have its own rate:

¢ Wholesale rates she 1ld equal or exceed the sum of the rates of the underlying network
elements, and whoi :sale rates must be less than or equal to retail rates;

*  Allincumbent locai carrier rates. whether in taritts or contracts (including all contract
arrangements with ndividual customers and contracts with other carriers) should be
filed with the appr priate State commission and be available for public examination
(including copying during regular business hours:

e After a brief transiti »n period. any potential customer of the incumbent local exchange
carrier (whether en | user or carrier) should be able to obtain any service or network
element at any tarif or contract rate and use that service or element for any purpose—
during the transitio  pertod. State commissions may restrict resale only of services or
network elements | riced for the residential market:

¢ Incumbent L.LECs nould be allowed to reconfigure rates no more frequently than
annually: and

»  Costs of network e ements may be recovered through multiple rate elements.

Jror the reasons explained at pag os 58 ¢f seq.. below. these pricing principles should apply equally

to unbundled network clemenis and to all bundles of network elements. Given the statutory
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language, these same rules shoul 1 apply for interconnection agreements (of which collocation ts but
one torm).
(3) Ratc Levels
(a) LRIC-Based Pricing Methodology (99 126-133)

The Commission observe s that economists agree rates based on Long Run Incremental Costs
(L.RIC) generally give appropria ¢ price signals to both customers and competitors. Unfortunately.
as the Commission’s questions h re demonstrate. the cconomists seldom agree even on the definition
of LRIC. let alone the best methe ds 1o complete an LRIC study . These studies usually are expensive
10 conduct. almost impossible te audit or review and are very subjective. And. as the Commission
observes. the necessary data is 1 nder the exclusive control of the party subject to the requirement.

['he Commission also ¢hserves that it needs some method to allocate joint and common
costs. because no carrier can pro 1de every service at the [ RIC cost and long survive.* Economists
tind even less common grounc when discussing how best 10 allocate these costs. This pricing

decision becomes even more dif 1cult when the costs can be recovered from many services. In fact.

03

As a technical matter. | rices set at LRIC will fail to cover total costs only if the firm is
operating under conditions of cotinuing economies of scale (1.e.. average costs are lower if the firm
incrementally expands its outpt 1), [fa firm operates under constant returns to scale or increasing
returns to scale. prices set at I RI “will cover total costs. 1t is often assumed. but never demonstrated
empirically. that telephone comanies experience continuing economies of scale or that they ever
have operated as efficiently as tiey might in an effectively competitive market. It is worth noting,
however. that the proportionate - hare of joint and common costs should be much lower if costs are
analvzed on a network clemer @ basis than on a service-by-service basis. Many costs that are
associated with particular netv ork facilities and cquipment cannot be directly attributed to a
particular service, because man  services make use ol the common facilities and equipment. But.
i the network facilities and equ: yment themselves are identitied and priced as unbundled elements.
manv of these costs will be dires iy attributable 1o the provision of these elements and therefore will
be included in [.RIC. rather tha : in joint and common costs.

Comments of MF'S Communic ations Company, Inc. (May 16, 1996) Page 54



there 18 no “best” answer. The

perceived by the individual comy

because Congress directed the (
the Commission should reject |
In para. 133, the Comn

undetined ¢

o
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sensitivity. time-ol-day pricing
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rates i less competitive markets
local carrier pricing, the maxi
statewide.  Other alternatives 1
specific pricing and averaging
widespread averaging may foree
consider consolidating exchang
access hine density. Fach incum

these bands and could develop d

answer 1s driven by the objectives and elasticities of demand as
ctitors. Because the mechanics are both difficult and arbitrary and
ymmission to look bevond traditional rate setting methodologies,
IC and 1ts progeny as rate making tools.
ission asks if rates should be established based on some as yet
-of-service basis. Such differentiators (and others like distance
1 technology employed) exist today and likely will remain.

that interexchange carriers use national pricing. A similar
cing should be imposed on ILECs to avoid the potential that ILECs
ategic pricing—pricing low in competitive markets and setting high
where competitive entry is restricted.® Since states will approve
wm geographic arca over which to average would seem to be
clude I ATA-wide averaging. census block averaging. exchange
ased on access line density. In order to address its concern that
low cost areas to subsidize high cost areas, the Commission might
©costs into a small number of statewide costing bands based on
ent carrier would assign cach of its exchanges in a state to one of

{Terent statewide rates tor cach network element and service in each

ol - . .
“ Tor a description of suc!
Albery and M. Sievers, Strategi

lests 1o Multiproduct Firms. 6!

anticompetitive strategic pricing in multiproduct markets, see B.
tlocation of Overhead: The Application of Traditional Predation
Antitrust [..J. 757 (1991-92).
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band.®® The Commission shoulc not adopt rating areas smaller than individual exchanges, should
treat rate centers served from tie same central office as one exchange, and should require the
mcumbent with all of its subsi liaries or affiliates to develop uniform rates by band based on
statewide aggregated cost data. 1 the short term, state commissions will have to remain vigilant to
assure joint and common costs - re not over- assigned to high cost exchanges. In the longer term.
incumbents” pricing flexibility vill be constrained by now emerging potential competing services.
mcluding both new “landline™ et rants and CMRS carriers. This grouping mechanism should mirror
the definitions ultimately adopt J in the universal service proceeding.

Network elements shoule be priced without considering class-ot-service differentials. While
the Act permits restrictions « n resale of services based on “category of customers.” Sec.
254X B it does not seem te contemplate pricing network elements based on class-of-service.
Neither should the Commissior  And. as discussed more tully below. the Commission should
permit resale restrictions only ¢ residential services and only for a brief transition period. except
for those services. such as Lifiline. that receive explicit universal service subsidies. All other
universal service support will be carrier independent.

The Commission also asks if rates should be based on the technologies employed. Again,
the answer is no. The chotee of - ‘hich technologies to use should be left to the individual carrier just
as they are today permitted to « etermine the balance between switching and loop lengths and all

other manner of operating con.erns. Individual customers. whether large or small, end-user or

53 Some states have alrcad. done this. Bell Atlantic has established two density-based rate
classes in Maryland and four 11 Pennsylvania. Similarly, Ameritech has established three rate
classes in [linois.
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carrier. should not be penalized ¢ rewarded because the incumbent carrier decided to use a particular
technology or locate a central « tfice in a particular place to best serve its needs. Of course, as
competition emerges, the incum! ents will have even greater incentives to use technologies that best
meet their customers™ needs anc Minimizes costs.

In summary, both the ¢ ymmission and the industry need simpler. less intrusive and less
arbitrary techniques than LRIC studies to test whether incumbent local exchange carrier rates are
just. reasonable and nondiscrim natory.

(b) Proxy-Based OQuter Bounds for Reasonable Rates
(99 134-143)

The Commission asks w hether it should develop. derive or adopt some sort of “proxy™ of
costs upon which to establish an “outer boundary™ against which to test incumbent local carrier rates
for reasonableness and whether @ rate ceiling based on these proxies would protect against excessive
rates (para. 134). The Commi sion should reject this approach, because the proxies might not
produce the desired effect and v ould suffer from the same assumption and allocation deficiencies
as do LRIC studies ©°

Rather, the Commission should rely on carriers to set their own prices and on the market to

discipline the carriers.  This asproach is entirely dependent on the Commission adopting and

"0 Proxy rates based on exi ting interstate access charges. as suggested in para. 139, would be
particularly iimical to the goals and specific requirements of the 1996 Act. Existing access charges
were based on rate-of=return metodologies. Even those rates that have been governed by price caps
tor several vears were originall  set in rate-ot-return proceedings. and then indexed annually for
changes in inflation. The Act sp ccifically prohibits the use of “rate-based™ methodologies in setting
rates for unbundled elements. an 1 the Commission should not attempt to accomplish indirectly (by
relying on price caps or other “fi 2 leaves™ to mask the rate-of-return origin of access charges. or by
calling these rates “proxies™) w il the statute expressly bars 1t from doing directly.
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enforeing the standards outline. above. including mandatory public disclosure of all tariffs and
contracts between the incumbent ‘ocal exchange carriers and any customer or other carrier including
interexchange carriers. other inc umbent local exchange carriers and CMRS carriers; unrestricted
resale and sharing of any service or network element for any use including exchange access at the
rates charged m any tarift or «ontract (recognizing that when contracts have volume or term
commitments. these commitmer ts cannot be customer or location specific): and, pricing based on
the sum of prices of all subtendi g network elements. These items are further discussed below.
Prices based on these orinciples will satisty the three pronged test proposed by the
Commisston in para. 135. First. oricing in this manner will make it possible for competitors to enter
the local exchange market if in 1 ¢t they can produce services at a lower cost or aggregate sufficient
smaller customers to quality for | EC volume rates. These volume rates currently are offered to the
[1.EC7s best business customer: . but are not available for unbundled and unrestricted resale. For
example. [L1:Cs typically restric resale and sharing of their services to measured business services
offered only on contiguous prope rties while they allow individual customers to buy flat rate services
or aggregate demand over multn e locations. [LEC centrex business services frequently have loops
priced substantially below loop : rices available to other customers. These same centrex rates often
include unlimited ntra-custom « central office calling ¢ven when other customers have to pay
measured rates for local calling  Some I ECs even rebate the Commission mandated subscriber
line charges for Centrex custom 'rs. The unbundling and resale provisions of the proposed market

driven system will make the sustending loop and switching network element prices available to
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other providers so that they ca v incorporate loops and switching based on centrex prices into
competing offerings.

This same example illusti ates how prices based on the proposed market driven standards also
satisty the Commission’s secon | test. If centrex prices are too low. the [LECs will quickly have
incentives to raise them. I centr “x prices are correct, the 11 1:C’'s may have to reduce other prices in
order to remain competitive. v cither event, the 11.ECs also must weigh the impact on their end-
users customers. The tension crcated by unrestricted resale was one of the most significant factors
driving mterexchange competitic n. There 1s every reason to cxpect a similar result in local service
so long as the Commission requs ¢s disclosure of all tarifts and contracts and enforces the resale and
unbundling provisions ot this l¢ uslation.

As for the third test. the proposed market-based svstem does not rely on complicated and
controversial costing analvses. Rather. 1t lets each carrer develop its own pricing schemes and
exposes these resultant prices - all market participants (both end-users and competing carriers).
[hese partics will see the rarge of services and network elements available, can help this
Commission and the state comn® ssions {erret out anomalies and can make informed decisions about
which services or elements to otain from the incumbent carriers and which to procure elsewhere
or provide tor themselves.

(¢) Other Issues (99 144-148)

The Commission asks v hether historical costs should be relevant and whether incumbent

local exchange carriers can clair - an “entitlement™ 10 recover embedded costs. Historical costs are

not relevant. Incumbents shou d be allowed to recover whatever costs market-driven prices will
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cover—no less and no more.®” *1FS observes both that AT& T was forced by competition several
times to “write down™ its books md improve its technologies. and that effective local competition
will take some years to develop. incumbent local carriers should get on with whatever repricing and
restructuring they feel they nee to compete in order 10 compete under the market driven pricing
system proposed here.

The Commission also asi s how universal service subsidies should be reflected in any costing
scheme. Ax many have discussc 1in the parallel universal service proceeding, the bulk of universal
service subsidies should tlow te end-users (both urban and rural) to use as full or partial payment
for the local services they obtain from the local carrier of their choice (mechanically, the carrier may
collect the credit from an indepe xdent administrator rather than from the end-user, but in any event,
no carrier is “entitled”™ to or autc matically receives an end-user’s subsidy). The carrier’s rates will
not he discounted to reflect the « 1d-user subsidy. However. some carriers may qualify as high cost
carriers and may receive some | inding from the universai service tund as well as from customers.
I'hese carriers should base their .ervice pricing on total costs less the universal service support, but
should not be required 1o flow hat support through to any specific rate or customer set. And. as
discussed at length in the parallc ' proceeding, all carriers should be required to support the universal
service fund based on a uniforr percentage of gross revenues.

At para. 147 and again ¢ para. 164, the Commission notes these changes may significantly

impact its access charge sche ne. This is correct.  The Commission should not impose any

7 \ . ~ . \ . . - . . .

7 For this reason, MFS a rrees with the Commission’s tentative conclusion in para. 148 that
LLCPR or equivalent methodolo; ies are inconsistent with the intent of the legislation and that State
commissions should be precluc ed from using this methodology to set prices.
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limitations on how any custom xrs (whether end-users. competing local carriers, interexchange
carriers or other carriers) use the services or network clements they procure from incumbent local
exchange carriers. In the short erm. this may have dramatic impacts on how some services have
been priced  That dislocation. t any. is an essential step toward a fully competitive, domestic
telecommunications industry . If some local services have been unduly subsidized by interexchange
access charges. local competit m has been thwarted.  Phat condition cannot continue. Some
incumbent prices may have tori ¢ or they may have to aceept less robust margins. That. too, is an
mevitable result of this historic © -gislation. if the Commission maintains the courage of its tentative
conclusions. But. both competi ors and end-users will benetit from the change.
(4) Rat Structure (49 149-154)

Fhe Commission has oserved correctly in para. 149 that the ILECS’ rate structures will
influence the decisions of new ¢ trants to purchase and use terconnection services and unbundled
network elements just as dramar cally as actual rate levels  For this reason, as well as to ensure that
State rate policics comply with he See. 251(d) pricing standards that Congress has determined are
necessary o foster the developr ent of competition. the C ommission should require states to adopt
pricing structures that. at a min. mum. prohibit the use of usage sensitive rates to recover the costs
of dedicated facilities, such ¢ ~ unbundled loops. that are not traffic sensitive. At least one

state-—Texas —enacted legislar on last year requiring [1.ECs to price unbundled loops on a usage-

Comments of MFS Communi ~ations Company, Inc. (May 16, 1996) Page 61



sensitive basis.®® The Texas Put ic Utility Commission has interpreted this provision to mean that
[LLECs may charge their competitors for cach originating and terminating minute of traffic that
passcs over an unbundled loop.” despite the fact that the cost of the loop does not vary with traffic
volume. and despite the tact tha Texas does not permit usage sensitive local rates.

This type of rate stru-ture is harmful to competition because it allows ILECs to
diseriminate -—to overcharge nev entrants with high tratfic volumes and to undercharge remaining
customers with lower traffic vol: mes for the use of fixed cost facilities. By sending improper price
signals. Texas™ usage sensitive ate structure will discourage new entrants and the efficient use of
loop facilities. Although there 1s no real cost to sending an additional minute of traffic over an
unbundled loop. usage sensitive “ates will create disincentives for customers to use their telephones
and/or to subscribe to the services of a competitive carrier who is dependent on the [LECs
unbundled loops. In order 1t eliminate such perverse incentives. it is imperative that the
Commission adopt rate structur: principles for states 1o apply in meeting the pricing requirements
of Scetion 251, and preclude ent reement of inconsistent State practices pursuant to Secs. 251(d)(3)
and 253(d). The Texas statute requiring usage-sensitive pricing of unbundled loops should be

specitically pre-empted.

o8 Section 3.453(¢)(1) of th > Texas Public Utility Regulatory Act of 1995, Vernon’s Ann. Civ.
Stoart. 1446¢-0. 8 3.453(¢)(1). provides that the Public Utility Commission “may only approve a
usage sensitive rate that recove s~ the total long run incremental cost of the loop on an unseparated

hasis.”

89 See Applications of Sout western Bell Telephone Co. et al. For Usage Sensitive Loop Resale
Tariffs Pursuant To PURA 1945 & 3 453, PUC Docket No. 14659, Order of Remand at 4-5 (TX
PUC April 11, 1996).
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In para. 154, the Comm:ssion requests comments on whether volume and term discounts
should apply to unbundled elemc ats and services. At a minimum. if an 1LLEC offers volume and/or
term discounts to end-user purch sers ot a bundled service. 1t should ordinarily be required to otfer
discounts of at least similar m .gnitude to purchasers of an unbundled element that is used in
providing that service. [t should ne presumed that the discount offered to retail purchasers retlects
underlving cost savings in the p ovision of the bundled service on a volume or term basis. and the
1LEC should have the burden ¢ demonstrating that the volume or term cost characteristics ot an

i ~ -~ . i
unbundled clement are differer  from those of the bundled service.””

A primary reason for the
Commission to require public ac -ess to all [LEC end user raritfs and contracts is so these retail rates
can he used as new price caps.
(5) Discrimination (9] 155-156)
MES submits that Congr ss deliberately used the word “nondiseriminatory™ in Secs. 251 and
252 vather than the phrase “unrc isonable discrimination™ as in Sec. 202(a), in order to create a more

stringent legal standard for 111 ¢ pricing than had previously existed.”! This strict standard was

necessary to prevent the [LEC - from circumventing the pro-competitive goals of the 1996 Act.

n addition. TLECS m:v be required to offer volume and/or term discounts for other
unbundled elements. if the ccst characteristics of the particular network element justify such
discounts.  This determination v 1ll necessarily depend on the facts relating to specific elements. and
probably cannot be addressed 11rough rules of general applicability.

! Significantly. the origin.d Senate Commerce Committee print of $.652, issued before mark-
up on Jan. 31, 1995, provided n Section 251(a) that a common carrier had a duty to provide for
interconnection and related scrvices “at rates that are just and reasonable and not unjustly or
unrcasonably discriminatory .7 In later versions of the legislation. the emphasized language was
replaced by the word nondiser minatory.” which strongly suggests that the change in wording was
purposciul
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Congress recognized that interce nnection to ILEC facilitics and access to ILEC network elements

. . N .. . . 77 . . . . . N
arc indispensable il competition s to exist in the local exchange.’= Discrimination in the terms of
access 1o these essential facilit s would be just as deadly to competition as complete denial of

~

acceess.’

o
3 e

Nondiscriminatory™ neans that all carriers receiving the same service or access to the
same network element must be -harged the same price. although certainly there may (and indeed
should) be difterences in pricing where there are differences in the services or functionalities being
provided o two carriers. In MEF* " view. a volume or term discount is nondiscriminatory only if the
provision of the service in volun o or on a long-term basis. results in identifiable differences in cost
4

as compared (o providing the se vice in individual units on a short-term basis.”

(6) Relationship to Existing State Regulation and Agreements
(9 17)

[n para. 157, the Comm sston requests comments regarding Sec. 251(d)(3). As explained
at page 5. above. MES urges the Commission in this proceeding to establish uniform. nationwide
rules establishing only the minic nim terms that [LECs will be required to offer in order to comply
with Sec. 251. This approach w | allow those States that have already established their own access

and interconnection policies to ontinue to enforce and eftectuate those policies, as intended by

" See LR, Rep. No. 10--204. 104th Cong.. Ist Sess. 71 (1995) (interconnection “is a
cornerstone principle of comme v carriage ™).

“Id ar 73 (pricing standar | for interconnection “guards against anti-competitive behavior by
requiring a 1.1C 1o assess the se ne charge to itself as 1t charges others™).

" As discussed at page 63. bove. however, volume and term discounts should be available to
all carriers accessing unbundled network clements whenever those elements are used by the ILEC
in providing retail services that have volume or term discount price structures. Failure to make
discounts available to competito s under these circumstances would in itself be a form of prohibited
discrimination.
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Congress. as long as they are ¢

by the 1996 Act.

asistent with and not dilutive of the minimum standards imposed

e. Interexchange Services, Commercial Mobile Radio Services,

and Non-

(1) Inte

MFES concurs with the (
159-161. A carrier that offe
interconnection under this pro:
exchange service or exchange ac
to be entitled to interconnect une
Sec. 251(1). A carrier (such as N
entitled to interconnection und:
services, and under Sec. 201(a)
In paras. 164-165. the €

to unbundled network element:

thereby avoiding the pavment of

Competing Neighboring LECs

‘exchange Services (4 159-165)

ymmission’s interpretation of Sec. 251(¢)(2) as set forth in paras.
s exclusively interexchange service would not be entitled to
ision. because it 1s not engaged in the provision of “telephone
ess service.” Of course. an interexchange carrier would continue
o1 the provisions of Sce. 201(a). which are expressly preserved by
I'S) that provides both local and interexchange services would be
r Sec. 251(e)2) with respect to its local (and exchange access)
vith respect 1o its interexchange services.”

ymmission seeks comment on whether carriers may obtain access
as a means of originating and terminating inferexchange traffic,

art 69 access charges. MES submits that the Commission could

> This implies that diffes
depending upon the purpose to
reference to “reciprocal compel
the interconnecting carrier 1s re
But 1L.ECs must also comply w
least equal 1n quality to what the
local and non-local traffic (such
or other common interconnecti
provide the same opportunity te
on separate facilities, which w
competitors

ant rates and terms may apply to interconnection arrangements
which they are used. This would seem to be consistent with the
sation arrangements in Sec. 251(b)(5). which applies only when
iprocally terminating local exchange (or exchange access) tratfic.
th the requirement of Sec. 251(¢)(2)(C) that interconnection be at
IL1C provides to itself.  Therefore, if the ILEC itself delivers both
s intral. ATA toll calls) o its switches over common trunk groups
m arrangements (as is common practice in the industry), it must
its competitors. The [L1-C" may not require segregation of traftfic
wld impose additional costs and operating inefficiencies on its
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not prohibit a carrier from pas ing interstate. interexchange tratfic over an unbundled network
clement—that is exactly what th- [LECs do in providing exchange access service. and it would turn
the statutory scheme on its hea. if others were prevented from doing the same. Nonetheless, as
explained at pages 37-40. above . carrier desiring access to unbundled elements must provide some
material elements of the service i this case. the origination and termination of interexchange calls
over local exchange facilities) ver its own network: otherwise, there would be no distinction
between unbundled access and  csale of wholesale services. MFES also agrees with the argument
presented n para. 164 concerm g the nature ot an unbundled element. By statutory definition, a
network element 1s composed ot “facilities or equipment” and functions performed by identifiable
facihities or cquipment. A telecommunications carrier cannot use Sec. 251(¢)(3) to obtain a rate
element of an existing tarifted crvice (e.g.. Part 69 local switching or common line service) at a
lower cost; rather, 1t may obtain .witching or loop capacity (tor example) which it can use to extend
its own network to serve a cu tomer. In order to mect market demand. the carrier using the
unbundled clement will have t¢ be capable of providing whatever services the customer requires,
which likelv will not be limited "o interexchange calling.
(3) Non-Competing Neighboring LECs (99 170-71)

The plain language of Sc . 251(c¢)2) applies to mterconnection provided by an ILEC to “any
requesting telecommunications -arrier . . . tor the transmission and routing of telephone exchange
service and exchange access ... 7 This language on its tace encompasses interconnection between
“non-competing neighboring 1 FCS™ as described in para. 170, Nonetheless. the Commission

suggests in para. 171 that this sussection falls within a provision designed to promote competition,
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and therefore could be construec
statutory provisions must be int
interpretation should not be use
knew how to refer specifically t¢
and tb)(4). and it did not cho
limitation would have been um
other today may do so tomorre
States 10 monitor which [LECs w
that all interconnection agreemc
as required by Sec. 252(e). (hy
service agreements that today ¢
affibiates. By avoiding any arbit
casily enforceable bright-line r
exchange carriers.

The Commission shou
neighboring [LECs be filed i a.
the release of an order directn

February 8. 1996, 1o file these

as being limited to competing carriers. Although MFES agrees that
wpreted in context and with due regard for Congressional tent,
[ as a device to negate the plain language of the Act.”® Congress
competing providers when it chose to do so, as in Secs. 251(b)(3)
se 1o limit subsection (¢)(2) in this manner. Moreover, such a
1se. because neighboring [.1-Cs that do not compete against each
v.7 1t would be extremely difficult for the Commission and the
re competing against cach other and which were not, and to ensure
its among competing carriers had in fact been filed with the State
and (1). Il‘urther, many neighboring ILECs have extended area
stablish presumptively compensatory arrangements between non-
ary limitation to “competing” carriers. the Act establishes a more

le encompassing all interconnection arrangements between local

d specifically require that pre-enactment agreements between
cordance with Sec. 252(¢) by a date certain, such as 20 days after
2 such filing. The I1.ECs have been under an obligation since

igreements. but most have not vet done so, and the statute itself

7 v v
0 See. e.g.. Consumer Proc

" Indeed. it has been repo
competing against cach other in
Business Report vol. 13. no. 10

nct Sufety Comm nv. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980).

ted that LEC subsidiaries of Sprint and BellSouth may already be
he Orlando. Florida. area. ALEC Status Achieved in Florida, 7elco
1T (Mav 6. 1996),
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contains no explicit filing deadlie. The agreements themselves should be readily available in the
records of the ILECS, and so a rclatively short period tor compliance (20 days) seems appropriate.
Morcover. the Commission sho ild consider issuing an interim order requiring the filing of these
agreements hefore taking acticn on the other issues in this docket. The agreements among
neighboring 11.ECs are certain t be of great importance in the negotiation of new interconnection
arrangements between I[1.ECs an | new entrants. and in the arbitration of any disputes among these
carriers. because they will be directly relevant in determining whether or not any proposed
arrangements arc technically tea ible and non-discriminatory. Arbitrations may commence as early
as June 24, 1996 (which 1s the fi st business day after the 135th day from the enactment of the 1996
Act). and 1t would be highly des: able to have the pre-enactment agreements available to interested
partics betore that date.
3. Resale Obligations of Incumbent LEC's
b. Resale Services and Conditions (Y% 174-177)

The elimination of restr ctions on resale of all tcleccommunications services is one of the
primary tools employed by Cong ress to effectuate a restructuring of the local exchange market. This
Commission recognized tweni. years ago that resale restrictions were a primary barrier 1o
competitive entry in the interexc 1ange market. and its decisive actions to eliminate those restrictions

were a key factor in convert g that market from a complete monopoly to today’s diverse
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competitive arena.’® Similarly.
Commission is to achieve the Co
allowing the forces of supply «
explained at pages 50 ef seq. abe
pricing strategy lor network cle:
agrees with the Commission’s v
quite narrow.” Para. 175, MFE
quite similar in terms, the Comi

Sec. 251(c)(4)B) plainly
unreasonable or discriminatory ¢
tions service . . .. {kmph
“prohibitfion|” of resale. whic!

resale|,]” which is prohibited «

anrestricted resale ol local exchange services is essential if the
1igressional goal of extending competition into the local market and
1d demand to operate freely within that market. In addition. as
¢, unrestricted resale s a critical component of the market-driven
ients that the Commission should adopt. For these reasons. MFS
'w that “the range ot permissible restrictions [on resale| should be
~also submits that. because Secs. 251(¢)(4)B) and 251(b)(1) are
rission should interpret these two provisions the same way.””
states that an 11.EC has a duty “not to prohibit. and not to impose
nditions or limitations on. the resale of |any retail ] telecommunica-
1518 added.)  Congress plainly drew a distinction between a
is absolutely banned. and a “condition[] or limitation[] on . . .

v if “unreasonable or discriminatory.” Sec. 251(b)(1) contains

® See. e.g.. Regulaiory P
Services and Fucilities, Docke
(1977 Regulatory Policies (.
Public Switched Network Servic,
American Tel und Tel Co Re
fquivalents or Message Telecon
Memorandum Opinion and Orde
FCC 2d 1406 (1982 American
on the Resaie and Sharing of Sv
C'C Docket No. 83-40. Memora

" In this section. MES is
whether any restrictions or con
services 1s addressed separately
any provision comparable 10 Se
be applicable only to ILIFC ser

Aicies Concerning Resale and Shared Use of Common Carrier
No. 20097, Memorandum Opinion and Order. 62 FCC 2d 588
ncerning Resale and Shared Use of Common Carrier Domestic
v, CC Docket No. 80-54. Report and Order. 83 FCC 2d 167 (1980);
rictions on Resale and Sharing of Private Line Service to Form
munications Service und Wide Area Telecommunications Service,
rand Notice of Proposed Rulemaking. CC Docket No. 82-44, 88
el and Tel Co and the Bell System Operating Cos. Restrictions
iched Services used for Completion of Interstate Communications.,
idum Opinion and Order. 94 FCC 2d 1110 (1983).

ddressing only which services should be available for resale, and
littons on such resale should be permitted. Pricing of wholesale
n the following section: and. since Sec. 251(b)(1) does nof contain

2510 (A) concerning wholesale rates. the latter discussion will

Ces.
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